CORRECTIONS

APPLICABILITY OF THE FEDERAL PRISON RAPE ELIMINATION
ACT TO LocAL JAILS—WHETHER LOCAL JAILS ARE
UNDER THE “O PERATIONAL CONTROL” OF THE STATE’S
EXECUTIVE BRANCH

January 28, 2014

Robert L. Green
Chairman, Maryland Commission
on Correctional Sandards

In 2003, Congress enacted the Prison Rape Elimma\ct,
42 U.S.C. 88 15601-15609 (“PREA” or “the Act”), adldress the
problem of sexual assault in the nation’s prisoBsoadly stated,
the Act creates a mechanism for the adoption ofionat
standards for the housing and care of inmates, asndglevant
here, conditions a state’s eligibility for five gent of its federal
prison-related funding on the state’s ability tatiée that the
correctional facilities “under the operational qohif the state’s
executive branch” have adopted, and are in full glaance with,
those standards. 42 U.S.C. § 15607(e)(2)(A) (reyyicertifi-
cation); 28 C.F.R. 8§ 115.501(b) (describing exta@ntertification
obligation).

You have asked us whether compliance with PREA
standards is mandatory for locally operated coioeat facilities.
Specifically, you ask whether local facilities afender the
operational control of the state’s executive brdrstith that they
must comply with PREA standards for the State tontaan full
federal funding.

As a threshold matter, we conclude that PREA asd it
standards apply to State and locally operateditiasilout are not
mandatory in the sense that the failure to compith WREA
constitutes a violation of federal law. Howevetat8 and local
facilities face certain adverse consequences ¥ ttteoose not
to comply. For the State, the most immediate cgusece is
expressly provided as part of the statutory schethe:State will
lose five per cent of its federal prison-relateddung. For local
facilities, the consequences of non-compliance fiowplicitly
from that scheme and include a potential increasexposure to
tort liability, ineligibility for contracts for théhousing of federal
inmates, and a potential loss of accreditation.
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The more significant question is whether local ectional
facilities fall “under the operational control ohd state’s
executive branch” such that the Governor must fgetteir
compliance with PREA standards for the State tontaa full
federal funding. As to that issue, we conclude tha Governor
could reasonably determine that local facilities generally not
controlled by the State. Maryland’s is not a “igtdf correctional
system in which local facilities are directly cayited by the
State; rather, Maryland law recognizes two setsafectional
facilities, State and local. Although some locatilities are at
least partly operated by county sheriffs, who hiaeen described
for some purposes as State officials “in the exeeuiranch,” we
conclude that the local correctional facilitiesttsheriffs oversee
are not under the “operational control” of the exe® branch.
We also conclude that, although the State corneatistandards
impose general requirements on the operation dl ltaxilities,
the State’s development of such regulatory starsdai@es not
constitute “operational control” for purposes of R However,
the applicability of the PREA certification requment to a
particular local correctional facility should betelenmined in light
of any agreements between the State and the logadiction,
which might provide the State with the necessargetational
control.”

I
Background

A. ThePrison Rape Elimination Act

PREA was passed unanimously by both houses of @ssgr
and signed into law on September 4, 2003. Thewastintended
to address the endemic problem of sexual assag&snst
inmates and the failure of institutions at all levels afwgrnment
to prevent and respond to the occurrence of susauéis. As a
first step, the Act was “to provide for the anasysf the incidence
and effects of prison rape in Federal, State, andllinstitutions

! The national standards developed under PREA usetdim
“inmate” for someone confined in a prison or jditletainee” for
someone held in a lockup, and “resident” for soneeboused in a
juvenile facility or community confinement facility 77 Fed. Reg.
37106, 37107 n.1 (June 20, 2012) (discussing ragakato be codified
at 28 C.F.R. pt. 115). Although PREA covers ate&hcategories, for
simplicity, we will use the term “inmates” to refeollectively to all
such individuals in confinement.
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and to provide information, resources, recommendati and
funding to protect individuals from prison rape08LPub. L. 79,
117 Stat. 972 (Preamble). Ultimately, the Act'spgmse was to
“establish a zero-tolerance standard for the inmdeof prison
rape” in the United States, 42 U.S.C. § 15602(hy &make][s]
the prevention of prison rape a top priority in leagrison
system,’id. § 15602(2).

The first section of the statute sets forth fiftemdings
related to the problem of prison rape, its impattsociety, and
the need to address the problem through legislati@e id.
§ 15601. The Act then calls for the collectiondzta on the
incidence of sexual assaults in federal and stgtgess of
confinement and establishes the Review Panel osoiPrRape
within the Department of Justice to oversee thdecbbn and
reporting of the datald. 8§ 15603. The Act also creates what is
now known as the National Prison Rape Eliminati@m@ission
and charges it with carrying out a “comprehensiggal and
factual study” of the impact of prison rape andoramending
national standards for reducing Id. § 15606.

The final operative provisions of the Act requirbet
Department of Justice to establish “national stesgldor the
detection, prevention, reduction, and punishmeryrgon rape,”
id. 8 15607(a)(1), based in part on PREA-mandatediestuid.
8§ 15607(a)(2), and makes 5% of federal grant fundan prisons
conditional on compliance with those standariks.§8 15607(c)(2).
The standards must be designed to address corditiorall
“prisons,” which are defined to include “any cor@ment facility
of a Federal, State, or local government, whetdemiaistered by
such government or by a private organization oraliedf such
government, and includes . . . any local jail oligeolockup . . .
[and] any juvenile facility used for the custodyaare of juvenile
inmates.” Id. 8 15609(7).

The standards, once promulgated, become mandatogl f
federal prisons, which must implement the standemndsediately.
Id. 8 15607(b). With respect to the states, the Aetkes
compliance with the standards a condition of tleeipe of federal
grants for prison purposes: Each state’s govemost certify
that the correctional facilities “under the operatl control of the
state’s executive branch” comply with the standaoiselse the
state loses five percent of the prison-related tgi@amds for which
it otherwise would be eligibleld. § 15607(e)(2)(A); 28 C.F.R.
§ 115.501(b). Alternatively, a state that is uealbd certify
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compliance may accept the full amount of federahgmoney so
long as it devotes five percent of that money topaithg and
bringing its facilities into “full compliance” witlthe standards.
Id. 8 15607(e)(2)(B). In addition, organizations tlesicredit
federal, state, and local correctional facilitiesusin adopt
accreditation standards consistent with the natistendards or
lose all federal grant funding. 42 U.S.C. § 15608.

B. TheNational Standards

The Department of Justice issued the final National
Standards to Prevent, Detect, and Respond to PFiRape on May
17, 2012. See 77 Fed. Reg. 37106-232 (June 20, 2012) (codified
at 28 C.F.R. pt. 115). The standards apply to tmiegories of
facilities—adult prisons and jails, lockups, commntyn
confinement facilities, and juvenile facilities—ars#t forth a
series of planning, training, and operational regments specific
to each type of facility. Those measures includehsthings as
designating a “PREA coordinator” to oversee conmaeefforts,

28 C.F.R. 8 115.11(b); screening inmates for rigkbeing
sexually abused and using that screening informatboinform
housing, bed, work, education, and program assigtsned.
88 115.41, 115.42; and disciplining staff, contoast and
volunteers, and inmates who have engaged in theakabuse of
an inmate,jd. 88 115.76-115.78.Sce generally 77 Fed. Reg. at
37107-110.

The standards also require that, beginning on Augos
2013, the agency with “direct responsibility foetbperation” of
a facility must audit it every three years to assEsmpliance with
the standards. 28 C.F.R. § 115.4@¥alsoid. § 115.5 (defining
“agency”)® The agency must schedule audits such that at leas
one third of each type of facility is audited inyaome-year period.

2 The Act also makes available to the states inétion and
financial support to assist them in bringing th&arrectional facilities
into compliance with PREA. It authorized grantsthie states, which
were distributed between 2004 and 2010, 42 U.S.A5&05, and
established a national clearinghouse within theiadat Institute for
Corrections for the purpose of providing informati@ssistance, and
training to federal, State, and local authoritesupport their efforts to
prevent, investigate, and punish prison rajak.§8 15604.

® The one exception to this requirement is for iifdlial lockups
that are not utilized to house detainees overriglthich are not
required to be audited. 28 C.F.R. § 115.193.



Gen. 3] 7

Id. 8 115.401(b). The final rule containing the stamls became
effective on August 20, 201%ee 77 Fed. Reg. at 37106.

C. Correctional Systems

Correctional systems vary widely by state. Althlou
every state, a state department of correctiongunesliction over
all state prisons, local jurisdictions typically espte local
facilities, such as jails, lock-ups, and other sheterm detention
centers. Community corrections facilities and otberrections
functions such as probation and parole might beeursiate
jurisdiction, overseen by the courts, or coordidaé the county
level. See generally Barbara Krauth, National Institute of
Corrections,A Review of the Jail Function Within Sate Unified
Corrections Systems at 2 (Sept. 1997)available at http:/
static.nicic.gov/Library/014024.pdf(last visited Jan. 23, 2014)
Juvenile detention facilities may also be operdigdhe state or
by local jurisdictions. See generally Howard N. Snyder &
Melissa Sickmund, U.S. Department of Justice, @fia¢ Justice
Programs, Office of Juvenile Justice and Delinqydnievention,
Juvenile Offenders and Victims: 2006 National Report (2006),
available at http://www.ojjdp.gov/ojstatbb/nr2006jlast visited
Jan. 23, 2014) In addition, most states are home to one or more
federal correctional facilities operated by the &aur of Prisons.
See Federal Bureau of Prisons, “Maps of FacilitiesttpHt/
www.bop.gov/locations/map.jsp (last visited Jan. Z&L4).

Maryland State and Local Facilities

The Correctional Services Article recognizes twtegaries
of correctional facilities within Maryland: “locatorrectional
facilities” and “State correctional facilities.See Md. Code Ann.,
Corr. Servs. (“CS”) § 1-101(j), (o) (2008 Repl. V& 2013
Supp.). The Department of Public Safety and Cdtioeal
Services (“DPSCS” or “the Department”) oversees émire
State correctional, detention, and community supgmnw system
and the divisions that operate different aspectbaif system: the
Division of Correction, the Patuxent Institutiomet Division of
Pretrial Detention and Services, the Division ofrdka and
Probation, and the Maryland Parole Commissidee, e.g., id.
8 2-201 (listing units within the Department). Wit this system,
the Commissioner of Correction is “in charge” of thperation of
State correctional facilitiesid. 8§ 3-203(a), and appoints the
wardens or administrators who oversee the operafi@ach such
facility. 1d. 8 3-210(a). At present, the Division of Correnti
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operates 21 correctional facilities and housestmdail inmates at
one privately-operated community confinement fagiliSee
Maryland Department of Public Safety and Corre@ldpervices,
Correctional Facility Locator, http://www.dpscststand.us/
locations/prisons.shtml (last visited Jan. 23, 3014

Local correctional facilities—traditionally refedeto as
“|ails"—are “operated . . . by one or more countiesr by the
“municipal corporation” in which they are located.CS § 1-
101(j). Under the common law, the responsibilaythe care and
control of prisoners within local jails rested witie sheriffs, and
the sheriffs retain that responsibility unless themgyislature has
divested them of it.Bowie v. Evening News Co., 151 Md. 285,
297 (1926); 8%0pinions of the Attorney General 338, 340 (2000).
The Legislature has provided two ways in which loca
jurisdictions may assume direct control over theinty jails.
First, counties that have adopted home rule mayunass
responsibility for the operation of local jails tugh the Express
Powers Act. See Md. Code Ann., Local Gov't § 10-304(c) (2013
Repl. Vol.) (authorizing charter and code counties'establish
and maintain local correctional or detention faéies and juvenile
facilities” and to “regulate all individuals conéd” therein);see
also generally 85 Opinions of the Attorney General at 341 n.3.
Second, counties that have adopted the charter ddbtmome rule
under Article XI-A of the Maryland Constitution maylditionally
provide, by resolution or law, for “the appointmerita qualified
individual as managing official of the local cortieoal
facility....” CS 8§ 11-201(b)A county that has assumed respon-
sibility for a local facility may contract with aripate company to
operate the facility or house inmates in a privatlity, so long
as the county retains the police power to “confribif operation
of the jail.” 71Opinions of the Attorney General 197, 203 (1986).

The State and local correctional systems includeowa
types of facilities that fall within PREA’s defimin of “prison.”
Both systems include facilities for pretrial detent prisoner

* The DPSCS lists on its website several instingicthat it
oversees, but which either are not operated by Dhasion of
Correction €.g., the Patuxent Institution and the Correctional Mén
Health Center, which is part of Patuxent) or housenmates€.g., the
prerelease system administrative office).

®> The lone exception is in Baltimore City, where Baltimore City
Detention Center and the centralized booking figcdire operated by
the State.See CS § 1-101(0)(2) (defining “State correctionaliiag’).
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intake, and longer-term incarceration, as well asnfmunity
adult rehabilitation centers” that are designechéoise inmates
who “can best be rehabilitated without substardehger to the
community in a local community facility.” CS § BD3(1);
see, eg., DPSCS, *“Correctional Facility Locator, http://
www.dpscs.state.md.us/locations/prisons.shtml (lasited Jan.
13, 2014) (listing State correctional facilitiesfhe community
adult rehabilitation centers are intended to beetafed by the
counties,” consistent with statewide standards with State
financial and technical supportld. 8 11-303(3). The State is
authorized to “locate, construct, and operate” sadhcility only
if there is a “demonstrated need” for a center tedcounty fails
to provide for one after a reasonable time. § 11-303(3), (4).
Local jurisdictions also operate shorter-term hajdiiacilities that
are located within other facilities that are ndtestvise within the
correctional system. One example is the “lockuphich
typically is located in a county courthouse or @algolice station
and allows for the temporary holding of prisonerenging
appearance in court or transfer to a jail or prigon longer
confinement. See, eg., Szukiewicz v. Warden, Maryland
Penitentiary, 1 Md. App. 61, 65 (1967) (referring to holdingpro
in the courthouse as a “lock-up”).

Juvenile facilities, though part of Maryland’s cational
system, are managed separately from other State l@cal
correctional facilities. Juvenile facilities areder the jurisdiction
of another State agency—the Maryland Departmeniueenile
Services—which oversees each stage of the juvgnséice
process in Maryland.See Md. Code Ann., Hum. Servs. (“*HU”)
8§ 9-216 (2007 Vol. & 2013 Supp.). That processludes
assessment of children who are brought to a juseimtake
center; community supervision, programming, anatinent for
children in the agency’s care living in the comnmynoperation
of the juvenile detention programs throughout Mang; and
development of re-entry and aftercare plans foldodm returning
to the community.ld. § 9-216(a)see also id. 8§ 9-226, 9-240.

Collaboration Between Correctional Facilities

Although State correctional facilities are operategarately
from local facilities, Maryland law allows for someteraction
between the two. For example, an inmate confined local jail
may be housed in a State correctional facility & ar she
“requires specific behavioral or medical treatmentmaximum
security detention” that the local facility is umalio provide. CS
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§ 9-303. Conversely, the State, with the agreeroktite county,
may transfer a minimum security inmate to a loaarectional
facility “for participation in community-oriented ocrectional
programs.” Id. 8 9-304. The State may also provide financial
assistance, including federal grant money, to desarnhat seek to
construct new correctional facilities or enlarge rehabilitate
existing facilities. 1d. 88 11-104, 11-105. The State may also
contract with the local jurisdiction to house Statmates in the
new facilities. CS § 11-106(b).

State and local facilities may also agree to hoeskeral
prisoners. For example, “[o]n terms and conditichat it
prescribes,” the Division of Correction may acceystody of any
individual sentenced to its jurisdiction by the Uldstrict Court
for the District of Maryland.ld. 8 9-307(a). For local facilities,
the sheriff “shall receive and keep safely in aalocorrectional
facility each individual committed to the custodly tbe sheriff
under authority of the United States until the wndiial is
discharged by due course of law.” CS 8§ 11-201}6)(2 The
United States, for its part, is authorized by dtato contract with
local authorities for the imprisonment, subsistencare, and
proper employment of federal prisoners. 18 U.S.2002.

The Maryland Commission on Correctional Sandards

Both State and local facilities are subject to dlrersight of
the Maryland Commission on Correctional Standaft$CCS”
or “the Commission”). The MCCS was established thg
Legislature to advise DPSCS about standards fde Stecal, and
privately-operated correctional facilities and toomnitor the
facilities’ compliance with those standards. CS88%03, 8-106,
8-112. The Commission consists of the Attorney &sah the
Secretary of General Services, the Secretary ofgBudnd
Management, and nine other members appointed b§dvernor
with the advice and consent of the Senate. C3@78a).

In its advisory capacity, the Commission recommetwas
sets of standards for adoption by DPSCS: “mininmaamdatory”
and “approved.” “Minimum mandatory standards” gpp all
State and local correctional facilities and goveeturity and
inmate control, inmate safety, inmate housing atation, and
certain other subjects. Id. § 8-103(a)(1). The *“approved
standards” are mandatory for State facilities apiiboal for local
jurisdictions and relate to personnel, training,d alther
management issuedd. 8§ 8-103(b). Both sets of standards must
be “consistent with federal and State lavd:. § 8-103(c).
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In addition to recommending standards to DPSCS for
adoption, the Commission audits State and locatectonal
facilities to determine their compliance with thephcable
standards.ld. 8 8-113(a)(1). The Commission must set deadlines
for “remedial action” whenever inspection reportsdicate
noncompliance with applicable standardsl. § 8-113(a)(2). If
the Commission determines that a facility is inlaimn of the
minimum mandatory standards, however, the Commmseost
prepare a compliance plan identifying the standahdd have
been violated and a schedule for compliance andsgection.

Id. 8 8-114(a). If the facility fails to come into ropliance with

the plan, the Commission must embark on a series of
progressively more serious enforcement measuresghwinay
culminate in petitioning the circuit court for ander to comply
with the audit findingsid. § 8-114(d)(1)(i), or issuing an order to
“cease operation of the correctional facilityd! 8 8-114(d)(1)(ii).
Seealsoid. § 8-114(b), (c).

Il
Analysis

A. The PREA Standards Are Not Mandatory for State and
Local Facilities.

The national standards promulgated under PREA are
mandatory for federal correctional facilities bubt nState and
local facilities. Although the statute expresshpypdes that the
national standards “shall apply to the Federal Buref Prisons
immediately” upon their adoption, 42 U.S.C. 8§ 15@0)/it does
not similarly provide that the standards “shall lgppo the states
or local jurisdictions. Rather, with respect te tstates, PREA
seeks to induce compliance by reducing federaltgrdar prison
purposes” by five percent if a state fails to MEEREA’s
standards.ld. 8 15607(e). With respect to local jurisdictiotis
statute provides no explicit mechanism for encougg
compliance with the national standards.

The guidance materials published with the natisteahdards
confirm that the standards are not mandatory fatesor local
correctional facilities. According to the Departmef Justice,
“PREA does not require State and local facilite<omply with
the Department’s standards, nor does it enact &amem for the
Department to direct or enforce such compliancstesd, the
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statute provides certain incentives for such camfiant facilities
to implement the standards.” 77 Fed. Reg. at 3711Dhus,

“with respect to the thousands of State and loganaies, and
private companies, that own and operate confinerfemilities

across the country, PREA provides the Departmehtljistice]

with no direct authority to mandate binding stamdafor their
facilities. Instead, PREA depends upon State andllagencies
to make voluntary decisions to adopt and implentieern.” 1d. at

37196. By contrast, the standards apply diredtyany Federal
confinement facility . . . whether administered the Federal
Government or by a private organization on behathe Federal
Government.”ld. at 37113.

Although the requirements of PREA are not mandatory
states and local jurisdictions, the failure to ctompith the
national standards has the potential for signiicdrscal
consequences that the State and local jurisdictioag wish to
avoid. Itis to these potential consequenceswieatow turn.

B. Although the PREA Standards Are Not Mandatory for
State and Local Facilities, the Failure to Comply With
Them May Expose Such Facilities to Potentially
Significant Fiscal Consequences.

The PREA national standards, while not mandatorystate
and local facilities, are applicable to all “prisgha term defined
to include all state and local confinement fa@ktiincluding “any
local jail or police lockup” and “any juvenile fdity used for the
custody or care of juvenile inmates.” 42 U.S.C15609(7)
(defining “prison”). By “applicable” we mean to\s#hat State
and local correctional facilities must comply withe national

® The incentive-based manner in which PREA is “@ajle” to
state entities is typical of federal statutes esdhainder the Spending
Clause of the U.S. Constitution.  Although, unddre tTenth
Amendment, Congress does not have “the authorityetpire the
States to regulate,New York v. United Sates, 505 U.S. 144, 178
(1992), it “has broad power to set the terms onctvhi disburses
federal money to the StatesArlington Cent. Sch. Dist. Bd. of Educ. v.
Murphy, 548 U.S. 291, 296 (2006). Congress thus mayitondhe
offer of funds on the state’s compliance with cdiodis that the federal
government could not otherwise impose directly lon gtates under its
enumerated powersNational Federation of Independent Business v.
Sebelius, 132 S. Ct. 2566, 2603 (2012). Such conditiomsugheld if
the state has “legitimate choice” as to whetheadoept the federal
conditions in exchange for the federal funtid., 132 S. Ct. at 2602.
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standards or risk the sanctions provided for—eithlicitly or
implicitty—under the Act and the national standardsThe
sanctions that may be imposed on State faciliiésrdrom those
that may be imposed on local facilities, and weattréhem
separately below.

1. Sanctions For State Non-Compliance and the
Determination of Which Facilities Are Under the
“Operational Control” of the State

As discussed above, for State correctional faeditithe
sanction for non-compliance is the loss of fiveceet of the
State’s total prison-related federal grant fundingl2 U.S.C.
8§ 15607(e)(2). To avoid the imposition of this c#on, the
Governor must submit to the U.S. Attorney Genefat, each
fiscal year, a certification that “the State has@dd, and is in full
compliance with, the national standards . . 1d” 8 15607(e)(2)(A).
In the alternative, the Governor may submit “arueessce that not
less than 5 percent of [the federal grant funds]ldfe used only
for the purpose of enabling the State to adopt, actdeve full
compliance with,” the standardsld. 8 15607(e)(2)(B). States
that are unable to submit the necessary certifinabr assurance
“shall” have their grant funds reducead, 8 15607(e)(2); there is
no room for agency enforcement discretion.

The Governor’s certification is to be based prityaoin the
results of audits. 77 Fed. Reg. at 37188 (audista be the
“primary factor in determining State-level ‘full ogpliance™).
The agency with direct responsibility for the opeEna of
correctional facilities must ensure that each figcibperated by
that agency, or by a private organization on bebiathat agency,
is audited at least once during a three-year peri@d C.F.R.
§ 115.401(a). Furthermore, during each one-yeapgevithin
this three-year period, the agency must ensuredhatthird of
each facility type operated by that agency, or bypravate
organization on behalf of that agency, is audited8 115.401(b).

Therefore, the State, in order to preserve itsiltelity for
federal funding, must audit all correctional facis “under the
operational control of the State’s executive branch, including
facilities operated by private entities on behalftle State’s
executive branch.” Id. 8§ 115.501(b) (emphasis added). The
certification, “by its terms, does not encompasslitees under
the operational control of counties, cities, orestmunicipalities.”
77 Fed. Reg. at 37115. The question arises, thubather, and
under what circumstances, local correctional ftkediare, or may
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be, subject to the “operational control” of the Exve Branch of
the State.

The term “operational control” is not defined by PR or
the national standards, and no reported cases raenshe
meaning of the term within PREA. However, the itest
Department’'s Bureau of Justice Assistance, togethén the
National Council on Crime & Delinquengy,has recently
published guidance identifying three “factors thady be taken
Into consideration in determining whether a fagilg under the
‘operational control’ of the executive branch”:

» Does the executive branch have the
ability to mandate PREA compliance
without judicial intervention?

» |s the State a unified correctional system?

= Does the State agency contract with a
facility to confine inmates/residents on
behalf of the State agency, other than
inmates being temporarily held for
transfer to, or release from, a State
facility?

National PREA Resource Center, “Frequently Aske@siions,”
Audit and Compliance Question 4 (updated Nov. 2013},
http://www.prearesourcecenter.org/faq (last visilad. 23, 2014)
(“PREA Guidance”). The guidance emphasizes, howethat
these factors are not mandatory and that “[t|herd@hation of

" The Bureau of Justice Assistance provides “leduersand
services in grant administration and criminal jeesti policy
development to support local, state, and tribatigasstrategies to
achieve safer communities.” BJA, “About the Bureal Justice
Assistance,” https://www.bja.gov/About/index.htmbgt visited Jan.
23, 2014). The National Council on Crime & Delietgy describes
itself as a private, nonprofit organization thatrdmotes just and
equitable social systems for individuals, famili@gd communities
through research, public policy, and practice.” NlILCWhat We Do,”
http://www.nccdglobal.org/what-we-do (last visitetan. 27, 2014).
The BJA and NCCD jointly administer the “PREA ResxmuCenter,”
which serves as a “national source for online airéctl support,
training, technical assistance, and research tetaamsult and juvenile
corrections, detention, and law enforcement prodesés in their
ongoing work to eliminate sexual assault in confieat.” NCCD,
“PREA Resource Center,” http://www.nccdglobal.origatrwe-do/
prea-resource-center (last visited Jan. 23, 2014).
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whether a facility is under the operational conobthe executive
branch is left to a governor’s discretion . . Id.

Although the guidance anticipates that the factars
identifies will “cover[] the majority of the situans that
Governors may face in determining whether a facilar
contractual arrangement is subject to the Govesnor
certification,” it acknowledges that the factorg aot exhaustive.
Id. And yet, the guidance sheds little light on otb@nsiderations
that may bear on the notion of “operational controWe note,
however, that in other statutory contexts where teem
“operational control” has significance, the termsh&een
construed to mean control over the day-to-day djpers of a
facility. See, e.g., Donovan v. Agnew, 712 F.2d 1509, 1514 (1st
Cir. 1983) (liability of corporate officers undehnet Fair Labor
Standards Act depends in part upon whether theceasffthad
operational control of significant aspects of tleeporation’s day
to day functions”);Fruge v. Parker Drilling Co., 337 F.3d 558,
564 (5th Cir. 2003) (“Operational control existslyonf the
principal has direct supervision over the stepdapgrocess of
accomplishing the work such that the contractonas entirely
free to do the work in his own way.§ert. denied, 540 U.S. 1161
(2004); U.S v. Bestfoods, 524 U.S. 51, 66-67 (1998) (under the
Comprehensive Environmental Response, Compensa#ad,
Liability Act, an “operator” is someone who “diredhe workings
of, manages, or conducts the affairs of a facilifyit generates
pollution).

In addressing factors identified in the PREA Gumgnwe
will re-order them and group them with other fasttiat, under
Maryland law, are also relevant to the determimatbwhether a
particular local facility falls under the “operatia control” of the
executive branch. We first address the overalicttire of the
Maryland correctional system and the fact that ot a “unified”
system. We then discuss the extent to which theylsiad
correctional standards allow the State to contnel day-to-day
operations of local facilities. And we finish withdiscussion of
the ways in which the State may contract for openat control
over local facilities.

a. The “Unified Correctional System” Inquiry—
“Operational Control” as Reflected in the
Structure of Maryland’s Correctional System

We start with the Department of Justice’s secomplity—
whether the State has a “unified correctional systebecause
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we believe it relates most closely to the strucofréaryland’s
correctional system and to whether the State clsnthe day-to-
day operations of local correctional facilities.n & “unified
correctional system,” the state maintains operaticontrol over
all aspects of the system, including jails that lddae considered
“local facilities” in other states.See Krauth at 2. Only a “small
number” of states operate unified correctional @yst 77 Fed.
Reg. at 37196 n.4%ee also Krauth at 2 (identifying Alaska,
Connecticut, Delaware, Hawaii, Rhode Island, andmémt as
the only states with unified systems). Marylandh@ among
them; rather, it falls within the category of staia which “jails
are local operations, run at the local level byerif's office or a
county corrections agency or, in some places, uodetract by a
private firm.” Krauth at 2. As discussed abov®3LS oversees
“State correctional facilities,” while the individucounties, or the
sheriffs within them, oversee jails and other “locarrectional
facilities.” See supra at 7-8. In the absence of a unified cor-
rection system, we next consider whether the Madika
correctional system gives the State’s ExecutivenBnaday-to-day
“operational control” over local jails through othaeans.

The operation of local correctional facilities, dikso many
other questions of local governance, depends ontype of
county at issue. Home rule counties have the posvaassume|]
responsibility for operation of their jails.” 8®pinions of the
Attorney General at 341. All home rule counties may do so under
the Express Powers Act, while charter home rulentes may do
SO pursuant to CS § 11-201(b) as well. Either vihg, local
correctional facilities within those jurisdictiongll be under the
“operational control” of the county for purposesRREA, unless
a particular facility has entered into a contraghvthe State that
gives the State such control. Absent such a caontiiae State is
not obligated by PREA to audit, or certify as PRE#mpliant,

8 Juvenile facilities are an exception. As discdssdove, all
juvenile facilities are under the jurisdiction othet Maryland
Department of Juvenile Services, which oversee$ esage of the
juvenile justice process in MarylandSee HU § 9-216. Because all
DJS-maintained juvenile facilities are under th@émtional control”
of the executive branch, the Governor must cettilgir compliance
with PREA standards as a condition of full feddtadding. We note,
however, that the housing of juveniles in localreotional facilities—
either when held there on a short-term basis padransfer to a DJS
facility, or when charged as an adult and incateeravithin a local
detention center—does not make those facilitiegestito the State’s
operational control.
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the correctional facilities in these 13 counfie$n the remaining
counties, where the local correctional facilitiee @averseen by
the sheriffs, the issue is a closer call.

In Maryland, each sheriff has “some characterisiica state
official and some characteristics of a local goweent official.”
Ritchie v. Donnelly, 324 Md. 344, 357 (1991). Under Maryland
law, a sheriff is a State officialWolfe v. Anne Arundel County,
374 Md. 20, 33-34 (2003); 88pinions of the Attorney General at
340. The office of the sheriff is established e tMaryland
Constitution, see Md. Const., Art. 1V, 8 44, and the sheriff
exercises common law duties that may be alteregt byl the
General Assembly or, with respect to certain powkysrule of
the Court of AppealsPrince George's County v. Aluisi, 354 Md.
422, 433 (1999)Soper v. Montgomery County, 294 Md. 331, 337
(1982); 850pinions of the Attorney General at 340;see also SG
8 15-102(ll) (defining “State official” to includéa sheriff” for
purposes of the Maryland Public Ethics Law).

The sheriff's general status as a State officiaywéwver,
“does not mean that, for some purposes and in smmtexts, a
sheriff may not be treated as a local governmenpleyse.”
Rucker v. Harford County, 316 Md. 275, 289 (1989). The
counties provide funding for sheriffs’ offices atiis maintain “a
degree of local control” over their operatiohd. at 288;see Md.
Code Ann., Local Gov't 8§ 16-106(3) (providing titae “budget
and fiscal policies and purchasing laws of a cogayern . . . the
sheriff's office in the county”). Counties may @algeat sheriffs
as local government employees for purposes of difigrthem
benefits, such as a county-established pension pRaoker, 316
Md. at 289-90. And within the context of legal regentation,
tort claims involving the sheriffs’ operation ofcla correctional

° It appears to us that 13 counties are currenthaized to
appoint an official other than the sheriff to owsrsthe operation of
local correctional facilities within their boundesi See CS 8§ 11-703
and 8§ 2-1-504 Anne Arundel County Code; CS 04 and § 3-2-
301 BaltimoreCounty Code; 8§ 23-1 Caroline County Code; CS § 11-
711 and 8 75-1 Dorchester County Code; CS § 11afikb§ 7.501
Howard County Code; CS § 11-716 (Kent County); C318717
(Montgomery County); CS § 11-718 and § 18-108 RriGrorge’s
County Code; CS § 11-719 and 8 4-12(g) Queen An@eimty Code;
§ 12-101 Somerset County Code; § 42-1 Talbot CoGoye; CS § 11-
724 and 8 20-1 Wicomico County Code; and § PS 5\itcester
County Code.
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facilities are defended by the local jurisdictiomdaits insurance
carrier—the Local Government Insurance Trust—and the

Attorney General’'s Office. See Md. Code Ann., State Fin. &
Proc. 8 9-108(a)(6) (2009 Repl. Vol. & 2013 Sudpwthorizing

a county or Baltimore City to obtain insurance cage for

claims arising out of a sheriff’'s “activities ralay to performing

.. . detention center functions”).

The dual nature of the sheriff's office is reflatta federal
law as well. For purposes of claims under 42 U.S.2983, “a
sheriff may sometimes be treated as a state dfcid sometimes
as a local official, depending upon the particdlarction which
the sheriff was performing.”Ritchie, 324 Md. at 357 see also,
e.g., Dotson v. Chester, 937 F.2d 920, 926-27, 932 (4th Cir. 1991)
(when operating a local jail, sheriff is the coustyfinal
policymaking authority” for purposes of § 1983 lidlp); but cf.
Paulone v. City of Frederick, 787 F. Supp. 2d 360, 377 (D. Md.
2011) (holding State, not county, was proper dedehdvhere
sheriff was alleged to have operated jail in violatof Americans
with Disabilities Act);Kronk v. Carroll County, 2012 U.S. Dist.
LEXIS 8611, *22-23 (D. Md. 2012) (sheriff, when &g as
director of local detention center, is a Statecwdfiimmune from
liability under the Family Medical Leave Act).

This same duality affects the issue of whether sheriffs
fall under the Executive Branch of State governnienpurposes
of PREA’s “operational control” standard. The Coaf Special
Appeals has declared it “[b]Jeyond doubt” that thergf’s office,
at least when it is engaged in law enforcementafisagency of
the executive branch of governmentMiner v. Novotny, 60 Md.
App. 124, 129 (1984)aff'd, 304 Md. 164 (1985)see also SG
§ 15-102(m) (defining “executive unit” to includéhe office of
the sheriff in each county” for purposes of the Wand Public
Ethics Law). And sheriffs, when overseeing loaalsj perform
much the same role performed by DPSCS officials,0 wh
unquestionably operate within the executive branch.

At the same time, the office of the sheriff finds origin
within Article IV of the Maryland Constitution, wbih describes
the “Judiciary Department,” and not within Articlé, which
describes the Executive BranchSee also Maryland Manual,
“Local Government,’available at http://msa.maryland.gov/msa/
mdmanual/01glance/html/county.html (last visited.Ja7, 2014)
(placing each county’s sheriff’'s office within thedicial branch
of each county). The duties of the sheriff haweagt included a
variety of functions integral to the safety andestyg operation of
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the courts. 570pinions of the Attorney General 614 (1972)
(describing historic functions of sheriffs in retat to courts).
Indeed, the sheriff's oversight of local prisongpagrs to have
developed from this court functiortee William L. Murfree, Sr.,
A Treatise on the Law of Sheriffs and Other Ministerial Officers,
at 21, 8 40 (2d ed. 1890) (“For a thousand yedrk&as been the
function of the sheriff to “execute the mandatecairts, and to
keep securely in confinement, all such prisonersnmas/ be
committed to his charge by civil or criminal prosesmanating
from courts of adequate jurisdiction. For thisgmge he had, and
has, jurisdiction of the county prisons, and igfiect the jailor by
virtue of his office.”).

Ultimately, we need not fix the sheriffs’ formal gbon
within government to reach the conclusion that toeal
correctional facilities they oversee do not fall dan the
“operational control of the State’s executive blanfor purposes
of PREA. We have previously stated within the qmis
construction context that the sheriff's status aState official
does not alter the local nature of county jailsit is beyond
dispute that a county detention center is a coumaiility,
regardless of whether the local sheriff is respaasifor its
operation.” 850pinions of the Attorney General at 344. Nor
does the fact that sheriffs sometimes exercise utxecpowers
mean that, when overseeing local jails, they aatdén the
operational control of the state’s executive brahchhe sheriff
occupies a constitutional office that lies outsitie executive
branch command structure; although the Governisrdilvacancy
in the office, Md. Const., Art. IV, 8§ 44, the sHérdoes not
answer to the Governor in the same way as the tegrand
employees of DPSCS. And, unlike executive branopleyees,
over Whose duties the Governor maintains a sigatianeasure
of control® the duties of the sheriff are controlled only “Btate

19 See Md. Const., Art. Il, § 24 (“The Governor may makeaoges
in the organization of the Executive Branch,” imihg “the
reallocation or reassignment of functions, powarsl duties among the
departments, offices, agencies, and instrumemslivf the Executive
Branch.”); Md. Code Ann., State Gov't § 3-302 (rgeizing Governor’s
power to “supervise and direct the officers andwuim [the Executive]
Branch”); Md. Code Ann., State Pers. & Pens. § 3-82009 Repl.
Vol. & 2013 Supp.) (the State, through its apprajai“officers and
employees” has the right to determine “the workguts, tours of duty,
methods, means, and personnel by which its opesatare to be
conducted,” and to “direct, supervise, and assigpleyees,” so as to
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common law, by the General Assembly and by the cianyi
..” Rucker, 316 Md. at 287see also 78 Opinions of the

Attorney General 103, 105 (1993) Given that the PREA
Guidance has “left to a governor’s discretion” thetermination
whether a facility is under the operational conobthe executive
branch, we think it unlikely that Congress or thep@rtment of
Justice intended that a governor certify the coamae of
constitutional officers who do not answer to hirmher.

In sum, in assessing whether the State exerts atipaal
control” over local facilities, we assign less sigance to the
formal status of the sheriffs, and greater sigaiice to the fact
that, legally and practically speaking, local coti@nal facilities
are not under the institutional control of DPSO% Division of
Correction, or any other entity answerable to trevésnor. In
counties where a correctional facility is maintaineinder
authority of the sheriff, it is the sheriff, and tha DPSCS
employee, who is responsible for “keep[ing] safedach
individual committed . . . to the custody of theesfi until the
individual is discharged by due course of law.” &€%1-201(a).
We therefore conclude that the structure of Mamylan
correctional system does not place local correatidacilities
under the “operational control” of the State Exe@iBranch.

b. The “Ability to Mandate PREA Compliance”
Inquiry—"“Operational Control” Under the
Maryland Correctional Standards as Applicable
to Local Jails

Under the PREA Guidance, the executive branch’slityab
to mandate PREA compliance without judicial intertven” is a
factor to be considered in determining whether 8tate has
“operational control” over a particular local fagil As discussed
above, DPSCS, with the advice of the MCCS, mustptado
minimum standards for the “security,” “control,” ébsing,” and
“sanitation” of inmates with which all State andb correctional
facilities must comply. CS § 8-103(a)(1). Becatlse standards
the Commission adopts must be “consistent withriddend State
law,” CS § 8-103(c), we see no reason why DPSCSdcoat
incorporate PREA requirements into the minimum ectional
standards applicable to local correctional faediti The State’'s
development of minimum mandatory standards apdectblocal

“‘maintain and improve the efficiency and effectigea of
governmental operations”).
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correctional facilities thus constitutes a secoray\w which the
State might arguably be considered to wield “openai control”
over such facilities for purposes of PREA.

While DPSCS might have the authority to enact aiioeal
standards that require local correctional facsitte comply with
PREA, we do not believe that this type of quasidiegive
regulatory authority gives DPSCS “operational cokitover local
facilities any more than the Department of Justibas
“operational control” over the facilities to whidks standards
apply. We see a fundamental difference betwejsarational
control over the day-to-day functioning of a fagiliand
regulatory control to enforce compliance with a given setubés.
See, e.g., In re Advisory Opinion to the Governor, 856 A.2d 320,
331-32 (R.I. 2004) (concluding that casino devetopeuld have
“operational control of the proposed casino whike tottery
Commission would have only regulatory control” whba casino
“would make day-to-day decisions having to do withe
functioning of the proposed casino while the Lgtt€ommission
merely would enforce the applicable regulations”).

Moreover, the correctional standards the Stateddapted
are not sufficiently specific to afford the Depaeimh “operational
control” over local correctional facilities. Théaadards require
only that correctional facilities develop a writtefan or policy
for a particular aspect of operations; they dodictate the details
of what the plan or policy must include. For ex&nphe
standards applicable to Adult Correctional Inskiug require that
“[tlhe managing official” of the facility developa‘written policy
which . . . [e]stablishes inmate protection fromygibal and
mental abuse, and harassment . . . .” COMAR 1Q41@5A(2).
The standards do not, however, spedibyv the State or local
officials must operate the facilities under theantrol to achieve
the desired goal. See DPSCS, “Adult Correctional Institution
Standards Manual” at 49, 5B, http://www.dpscsestatl.us/
publicinfo/publications/pdfs/MCCS/StandardsManualiA
02-2012.pdf (last visited Jan. 27, 2014). Althoudje Com-
mission could endeavor to make its standards muoeeific, we
do not believe that such quasi-legislative stanslarould ever
give the State day-to-day “operational control” oviecal
facilities.

The manner in which the correctional standardsaferced
also suggests that the State typically cannot eafdPREA
compliance through the imposition of the correclostandards
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without judicial intervention. As discussed abofagilities that
do not comply with the correctional standards arbject to a
series of increasingly intrusive auditing measudesigned to
encourage compliance.See CS § 8-114(a)-(c). The MCCS,
however, does not itself have the power to comipelfacility to
come into compliance; for that the MCCS must “pertita circuit
court . . . for a court order requiring the coriecal facility to
comply with the audit findings.”ld. 8 8-114(d)(1)(). While the
Commission may issue an order to “cease operatiorthe
correctional facility,”id. 8 8-114(d)(1)(ii), the only mechanism
for enforcing any particular standard—including gience with
PREA—is judicial intervention.

Although no reported Maryland case addresses the
correctional standards and what they say aboutdhgol of local
jails, the Fourth Circuit, ifbotson v. Chester, concluded that the
correctional standards established by the Commmis&io[] not
transform the County Jail into a state facility937 F.2d at 932.
The Fourth Circuit rejected the County Commissishargument
that, “because of these [MCCS] standards, the atadethe State
alone controls the Sheriff's operation of the Cqudail.” 1d. at
931. The court noted that the “broad standard=naféquire only
the establishment of written policies to cover aitons, leaving
open room for interpretation and sheriff and couetgponsibility
for implementation.” Id. We too are unable to conclude that the
Commission’s power to establish correctional stasslgrovides
the Executive Branch of the State with “operatiocahtrol” of
local correctional facilities.  Although the quasgislative
standards provide important direction for local rectional
facilities, they do not control the day-to-day agens of those
facilities.

c. The *“State Contracts” Inquiry—"Operational
Control” Through Contracts for Housing State
Inmates

The PREA Guidance also indicates that states mageru
certain circumstances, gain “operational controNer local
correctional facilities by contracting to housetstinmates in
such facilities. In Maryland, a State inmate tglligis housed in
a local facility when the Division of Correctionjtivthe county’s
agreement, transfers a State inmate to a local aomtyn
correctional facility in order to ease the inmatwansition back
into his or her home jurisdiction. CS 8 9-304. tAe guidance
suggests, this type of limited involvement in tlmu$ing of State
inmates is not sufficient to constitute state “@pe@nal control.”
See PREA Guidance (whether a State agency contractslogal
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facilities to house State inmates is a relevantofaanless the
inmates are only “being temporarily held for trargp, or release
from, a State facility”). The fact that the numbsar inmates
transferred amounts to a small percentage of theratlv
population of the local correctional facility fugh compels the
conclusion that such transfers do not place the $taoperational
control of the local facility.

The Division’s authority to house State inmatesaihocal
facility on a more permanent basis does not chdhgeresult.
The Division may place State inmates in local faeg as a
condition of State funding for the constructiontleé facility, CS
8§ 11-106(b), and may also arrange for the housihdState
inmates in local jails with the consent of the logaisdiction.
See generally 62 Opinions of the Attorney General 829, 833
(1977). We have previously observed that, in th&tetions,
“[tlhe State prisoners may be regarded in the coosve custody
of the Division of Correction even though not irs iactual
custody.” Id. at 836.

But the fact that the State has constructive cystafdan
inmate housed in a local correctional facility doed, by itself,
give the State control over the day-to-day openatiof the local
facility. Cf. Logue v. United Sates, 412 U.S. 521 (1973) (federal
government not liable for actions of county jaiffiokls with
whom it had contracted for the housing of fedenahates when
the statute and contract gave the federal goverhnepower to
control the day-to-day operations of county jalys was the case
with the inmates transferred by the federal goveminin Logue,
inmates transferred by the State to local corraatifacilities, are,
by agreement, subject to the day-to-day controlthe local
correctional facility, which typically is responsbfor “hous[ing]
and maintain[ing]” them in accordance with applieab
correctional standardsSee, e.g., Memorandum of Understanding
Between the Department of Public Safety and Cdmeat
Services and the Howard County Department of Cooes, § 6E.

The State could also obtain “operational controVer a
local facility through other agreements relating tihe
administration of such facilities. For example,otwr more
counties may “enter into a written agreement as to allocation
of responsibility, construction, operation, mairdgece, and
appointment of personnel in connection with a lcgalrectional
facility.” CS 8§ 11-102(b)(1). Because the Stateyrbe a party to
such an agreemenigl. at 8 11-102(b)(2), there is at least the
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possibility that the State may gain some operationatrol as a
result of the agreement. We know of no such aeamnts,
however, and, in their absence, it is the countaped
“managing official of a local correctional facilitynot the State
or the Department or the Division of Correction, ovHtis
responsible for the safekeeping and care of eanhta. . . detained
in or sentenced to the local correctional facility.” 1d. § 11-103(a);
see also id. 8 11-201(b)(2) (in charter counties, managingoudfi
of local correctional facility is responsible fdnet “safekeeping,
care, and feeding of inmates in the custody of [the] facility”).
Nevertheless, whether the State asserts “operaton#ol”’ over
a local facility will depend on the terms of theesjic contract
that governs the housing of State inmates in thaitity. In the
absence of contractual provisions allocating trepoasibility of
day-to-day operations to the State, the local ctioeal facilities
that house State inmates remain under the “opeadtomntrol” of
the local jurisdiction, not the Executive Branch.

That does not mean that the State has no PREAabiolis
with respect to the local facilities with which dgontracts. The
State must include in any new or renewed contract the
confinement of its inmates a provision that recuitbe local
facility to adopt and comply with PREA standard28 C.F.R.
8§ 115.12(a)see also id. 88 115.112(a) (regarding law enforcement
agency contracts for confining lockup detainees)5.212(a)
(community confinement facility residents); 115.8d)2(juvenile
facility residents). Any new or renewed contracatta state
enters into with a local facility must also “proeidor [state]
agency contract monitoring to ensure that the eaobtdr is
complying with the PREA standards."ld. § 115.12(b). However,
the national standards require only that these igins be
included within the contracts and monitored; “[lkjed that, the
Department sees no need to specify the manner ichwdn
agency enforces . . . compliance” with such prawisi 77 Fed.
Reg. at 37118. Accordingly, the State, in order certify
compliance with PREA, must include the necessapyipions
within its contracts with local facilities and mami the facility’s
compliance with those provisions. The Governor dnemt,
however, certify that the local facility is in cofignce with the

1 The rules allow an exception to this requirement dtates that
contract with outside entities for the confinemesit residents at
Community Confinement Facilities. In emergencydaitons, “the
public agency may enter into a contract with antgrhat fails to
comply with these standards.” 28 C.F.R. § 115.@12(
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PREA standards unless the facility is otherwise eunthe
“operational control” of the State’s Executive Bcan

To summarize, in the absence of statutory and a¢gyl
provisions that define the term “operational cokitrthe PREA
Guidance ultimately leaves it to the “governor'saletion” to
determine whether a local correctional facilityursder executive
control for purposes of the State’s PREA certifmat Although
the guidance suggests factors that “may be taketo in
consideration,” none appears to be dispositive hef issue of
control. Nevertheless, after evaluating thoseotactas well as
other factors that we believe bear on the issue¢carelude that,
except where facility-specific contracts providehaewise, it
would be within the Governor’s discretion to detarenthat local
correctional facilities are not under the “operasibcontrol” of
the executive branch.

2. Consequences for Local Facilities that Fail to
Comply with PREA Standards.

Although PREA requires federal facilities to compiyth
the national standards and encourages State iEilid do so
through the threatened loss of grant funds, it joles no
“corresponding sanctions” for local facilities thdd not comply.
77 Fed. Reg. at 37196. The Department of Justiakem this
clear in the preamble to the national standard&or “county,
municipal, and privately run agencies that operarfinement
facilities, PREA lacks any corresponding sanctitmsfacilities
that do not adopt or comply with the standardsld. The
preamble goes on to note, however, that with regasiich local
facilities “other consequences may flow from theumsnce of
national standards, which could provide incentif@svoluntary
compliance.” Id. Those consequences flow from the way in
which the PREA standards affect the negligence dstah
applicable in tort cases, the local facility’s @higity for future
contracts with the federal government, and the lab#ity of
accreditation of local correctional facilities. i#t to these other
potential consequences that we now turn.

a. Standard of Care

Because PREA does not create a private right adrgcee
Byrd v. SC. Dep't of Corr., 2013 U.S. Dist. LEXIS 134227, *26-
27 (D.S.C. 2013), a state or local facility’s nayspliance with
the national standards does not, by itself, explosdacility or its
employees to liability. A court may, however, cioles a prison
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official's non-compliance with the national stand&r in
determining whether he or she has acted negligently

A negligence claim involves three principal elenserifa) a
duty owed by the defendant to the plaintiff, (bbr@ach of that
duty and (c) injury proximately resulting from thatreach.”
Pendleton v. State, 398 Md. 447, 458 (2007) (quotingcott v.
Jenkins, 345 Md. 21, 28 (1997)) (internal citations anaigtion
marks omitted). Under certain circumstances, féguirements
of a legislative enactment”—such as PREA—may sawvéthe
standard of conduct” for purposes of negligenceinda
Restatement (Second) of Torts 8§ 286 (2013 Supge)Rivers v.
Hagner Mgmt. Corp., 182 Md. App. 632, 653-54 (2008)
(violation of statute admissible as evidence ofligegce where
the statutory scheme is designed to protect a dagsersons
which includes the plaintiff)cert. denied, 407 Md. 276 (2009).
Although no published Maryland decision addreskesiriterplay
between PREA and the elements of a negligencemnaaaurts in
other states haveSee, e.g., Giraldo v. Department of Corrections
& Rehabilitation, 168 Cal. App. 4th 231, 250-51 (Cal. App. 1st
Dist. 2008) (inmate’s negligence claim should not have been
dismissed for lack of duty; as PREA shows, “[ijtm&nifestly
foreseeable that an inmate may be at risk of harpetjtion for
review denied, 2009 Cal. LEXIS 1757 (2009). Accordingly, local
jurisdictions that elect not to adopt the PREA dtads arguably
leave themselves open to increased possibilitiabflity.

The enactment of PREA may also bear on the faaility
obligation under the Eighth Amendment of the U.8nS§itution
not to engage in “cruel and unusual punishmentiatbligation
requires prison officials to take reasonable stépsprotect
inmates from physical abusdzarmer v. Brennan, 511 U.S. 825,
832-33 (1994). To establish a violation of thigyduhe prisoner
must establish that prison officials were “delitieha indifferent”
to a substantial risk of serious harm to the inrsatafety. Id. at
834. The deliberate indifference standard requiregart, that
the prison official “know[] of and disregard[] axaessive risk to
inmate health or safety.l'd. at 837;see also Inscoe v. Yates, 2009
U.S. Dist. LEXIS 108295, *6-7 (E.D. Cal. 2009).

The implementation of PREA will generate data oe th
prevalence of prison rape in specific facilitieshigh inmate
plaintiffs likely will seek to use in an effort &stablish that prison
officials were aware of, but “deliberately indiféat” to, the risk
of sexual assault.Lobozzo v. Colo. Dep’'t of Corr., 429 Fed.
Appx. 707, 711 (10th Cir. 2011) (rejecting, as psarted by
fact, plaintiff inmate’s argument that PREA dataavg officials
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constructive notice of the danger” of prison rapklyers v.
Grubb, 2012 U.S. Dist. LEXIS 142780 (D. Mont. 2012)
(rejecting, for lack of specificity, inmate-plaifits claim that
prison official's failure to establish PREA polisieconstituted
actionable “deliberate indifference”). As one coemtator has
observed, “PREA’s standards for improved prison ag@ment
will entail more specific duties for prison supemis to prevent
iInmate-on-inmate rapes, and the data generatedudies under
the statute will help prisoners enforce those dutibrough
litigation.” David K. Ries,Note and Comment: “Duty-to-Protect
Claims By Inmates After the Prison Rape Elimination Act,” 13
J.L. & Pol'y 915, 976 (2005). Thus, while PREA st
mandatory for either State or local facilities, é@sactment may,
over time, affect the contours of the facilitiestttliability.

b. Loss of Federal Contracts

Failure to comply with the national standards masoa
threaten the loss of, or inability to obtain, cawcts for the
housing of federal inmates in State and local ifteesl. The
United States is authorized by statute to contraith local
authorities for the imprisonment, subsistence, ,carel proper
employment of federal prisoners. 18 U.S.C. § 4@82;also id.
8 3621(b) (authorizing the federal Bureau of Pristindesignate,
as the place of the prisoner’'s imprisonment, “avgilable penal
or correctional facility that meets minimum stardtaiof health
and habitability established by the Bureau”). THaryland
Division of Correction similarly is authorized teaept custody of
individuals who are sentenced to its jurisdiction the U.S.
District Court for the District of Maryland, CS%307, and may
also enter into agreements with the United Statdwuse federal
prisoners under the Interstate Corrections Comisstg§8 8-601—
8-611. It is our understanding that, for many Mang counties,
such contractual arrangements are a source of mdomlocal
facilities.

PREA requires that all non-federal facilities tlantract
with a federal agency for the housing of federahates be
contractually bound to comply with PREA. Speciliga“[t]he
standard requires that new contracts or contraxtwals include
a provision that obligates the entity to adopt aaohply with the
PREA standards.” 77 Fed. Reg. at 37118. Any nemiract or
contract renewal must also “provide for [federajeacy contract
monitoring to ensure that the contractor is commgywith the
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PREA standards.” See 28 U.S.C. §§ 115.12(b); 115.112(b);
115.212(b); 115.312(b).

The contract standard does not “require agencies\pose
financial sanctions on non-compliant private coctwes,” id.,
and, presumably, State and local contractors als wedtead, the
standard requires only that new contracts or contranewals
“include a provision that obligates the entity tiopt and comply
with the PREA standards. Beyond that, the Departnjef
Justice] sees no need to specify the manner inhadaicagency
enforces such compliance.” 77 Fed. Reg. at 371H8wever,
although PREA does not mandate any particular mezns
enforcing a local facilities’ contractual promise be PREA-
compliant, the Bureau of Prisons may itself stiprilpenalties in
the contract in the event that a local facilityfasind to be non-
compliant. It also seems likely that the BureauPagons, at the
very least, would decline to contract with locatifidies that have
not adopted and complied with the national starglard

c. Loss of Accreditation

The failure of a State or local facility to adoptdacomply
with the PREA standards may also affect its abiiityobtain, or
retain, accreditation. Under PREA, any organizatiesponsible
for the accreditation of federal, State, local,poivate prisons,
jails, or other penal facilities must by now havedopted
accreditation standards consistent with the nakistaadards. 42
U.S.C. 8§ 15608(b)(2) (requiring that such orgamwet have
adopted the national standards one year after theaption,
which occurred on May 17, 2012). Accreditation argations
that do not adopt the PREA standards will be ingkgfor federal
grants. Id. § 15608(a).

A facility’s failure to comply with the national atdards,
however, does not necessarily disqualify it for raddation.
Neither PREA nor its national standards mandatenthight that
must be given to the violation of PREA standards an
accreditation organization’s overall analysis offagility, and
there are ways in which correctional facilities lse
accreditation may “opt out” of certain non-mandgtstandards:

12 %e Lynn S. Branham,Opening Up a Closed World: A
Sourcebook on Prison Oversight: Correctional Oversight in the United
Sates: Accrediting the Accreditors: A New Paradigm for Correctional
Oversight, 30 Pace L. Rev. 1656, 1661-62 (2010) (describacdities’
ability to obtain a “waiver” of specific requiremgsrthat it is unable to
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Nevertheless, the potential loss of accreditatienai further
adverse consequence that non-compliant State at facilities
may suffer®

d. Adverse Publicity

The failure of a State or local correctional faygilio adopt
the PREA standards might also expose the facibtyadverse
publicity. The Act requires the Justice Departntertarry out an
annual “review and analysis of the incidence arfieot$ of prison
rape,” 42 U.S.C. 8§ 15603(a)(1), and publish a repaiuding,
among other things, a “listing” of the surveyed reational
facilities “ranked according to the incidence afpn rape in each
institution.” 1d. § 15603(c)(2)(B)(ii). The survey process also
provides an opportunity for positive publicity: dhleport must
identify “those institutions that appear to haverasuccessful in
deterring prison rape.ld. 8 15603(c)(2)(B)(iii). We expect that
correctional facilities will take such publicity—gd or bad—into
consideration when deciding whether to comply VRREA and
the national standards.

1]
Conclusion
PREA and its standards, although applicable to all

correctional facilities within the State, are noanmdatory in the
sense that the failure to comply with PREA contga violation

meet, and to opt out of standards that it “does wish to comply

with”); see also ACA, Agency Manual of Accreditation Policy and
Procedure at 42-43 (March 2012), https://www.aggsbandards/

pdfs/AccreditationPolicyProcedure.pdf (last visiteddn. 27, 2014)
(describing *“discretionary compliance” option “inhigh agencies

choose not to comply with a particular standard”).

31t is our understanding that, currently, the West€orrectional
Institution (Cumberland) and the Eastern Correeiomstitution
(Westover) are the only two State facilities acieztl by the ACA.
State law appears to have contributed to the lomgtecreditation rate.
Prior to July 1, 2013, State law had prohibited uke of State general
funds to “implement standards for State correclidacilities that are
adopted or proposed by ACA,” CS § 8-104; rathendfug for ACA
accreditation had to be expressly included in thdget. Legislation
enacted in 2013, however, removed that obstachCtd accreditation,
see 2013 Md. Laws, ch. 688 (repealing CS § 8-104), tmaking it
easier for additional facilities to obtain accratin.
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of federal law that would expose the facility tonplies or
injunctive relief under the Act. The decision btat8-operated
correctional facilities not to adopt PREA standatusvever, will

result in the loss of five percent of the Stateissgn-related
federal funding. To maintain the State’s eligiyilior full federal

funding, the Governor must certify that all facdg under the
“operational control” of the state’s executive brarcomply with
PREA. In the absence of statutory and regulatooyipions that
define the term “operational control,” federal cande ultimately
leaves it to the “governor’s discretion” to detemsiwhether a
local correctional facility is under executive cattfor purposes
of the State’s PREA certification. We conclude tthhe

Governor, after considering the factors suggestad that

guidance, as well as other factors that we belieear on the
issue, would have grounds on which to conclude tbaal

correctional facilities are not under the “operasibcontrol” of

the executive branch. The applicability of the PRtertification

requirement to a particular local correctional liacimust be
determined in light of any agreements between tageSnd the
local jurisdiction, which might provide the Stateitlw the

necessary “operational control.”

Although we conclude that local correctional fams
generally need not comply with PREA standards ler $tate to
certify its compliance with the same, we note th&dcal facility’s
decision not to implement the PREA standards mayltrén other
adverse consequences not reflected within PREA. h Suc
consequences include potential ineligibility fontracts to house
federal inmates at local facilities, loss of acdwedhn, and
increased potential for liability in tort stemminfyom the
application of a more rigorous standard of care.

Douglas F. Gansler
Attorney General

Adam D. Snyder
Chief Counsd,
Opinions & Advice

* Franklin Branch and Jeffrey Middleton, internstire Opinions
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